scene of the accident the day after the wall collapsed during his
investigation does not establish that the condition of the wall sometime
prior to that event was such as to constitute a violation. After careful
consideration of all of the evidence and testimony adduced in this case,
I conclude and find that the petitioner has failed to establish by a
preponderance of any credible evidence that loose, hazardous, and un-
consolidated materials were present along the entire highwall in question
prior to the fall, or that respondent had failed to comply with section
77,1001 by failing to strip or scale the entire highwall wall in question.

Inspector Spurlock's conclusion that the entire highwall had not
teen properly scaled was based in part on his assertion that loose,
unconsolidated material was still present on the wall after the massive
rock fall. However, he conceded that the loose materials he cited, as
well as the overhanging areas, were at the location or in close proximity
to that part of the wall which collapsed.  In short, it seems obvious
to me that his observations concerning the unconsolidated materials still
jaresent when he conducted his investigation on August 5th, were in fact
observations of loose and overhanging materials which were the direct
result of the fall which had occurred the day before, and which were
present at or near that location.

A second reason for Inspector Spurlock concluding that the entire
highwall was not properly scaled was his determination made during his
investigation of the accident that the shovel normally used to scale
the highwall had been out of service for repairs for five days prior to
the highwall collapse, and that no other equipment capable, of scaling
the wall was present in the pit when Mr. Spurlock was there. The information
concerning the absence of the shovel from the pit area was apparently
given to Mr. Spurlock by former pit foreman David Ellison. Mr. Ellison
did not testify at the hearing and petitioner did not take his deposition.
Since none of the witnesses presented by the petitioner viewed the highwall
conditions prior to the fall, petitioner's assertions that the highwall
was not properly scaled in based on speculation and assumptions that no
scaling of the highwall took place prior to the massive fall which occurred
on August 5th. Although state mine inspector Copeland stated that the
wall should have scaled, he prefaced his testimony with the remark "if
it was this way before". Since he candidly admitted he had never
observed the wall prior to the fall, and since it seems obvious to me that his
testimony regarding the condition of the wall focused on how it appeared
to him after the fall, his testimony as to whether it was in fact scaled
is of little or no value. As for state inspector Farmer's testimony,
I have given no weight to his inference that since the wall fell it
obviously needed scaling.

Respondent's witnesses testified as to the scaling which had been
on the highwall prior to the fall. Shovel operator Woodall, a man with 34
years of experience in the pits, testified as to the procedures he follows
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